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Pre–pack administrations – the story so far.

Simon Parker looks at the on going debate surrounding this popular but controversial insolvency procedure

You may remember my article back in December 2009 in which I tried to compare pre-pack administrations and company voluntary arrangements. In dealing with pre-packs I stressed the advantages of an arranged sale of a business on the appointment of an administrator allowing the business to continue without interruption thereby preserving value for creditors. 

However I also commented on the “bad press” this procedure receives with creditors complaining that they are not told anything until the deal is done. There is also the perception that certain classes of creditor benefit to the detriment of others

I explained that the insolvency regulators addressed the issue in January 2009 with the introduction of Statement of Insolvency Practice 16 (SIP16) which required insolvency practitioners to give better information about the buyer and the price for the business.

The debate has rumbled on, and on 31 March 2011, rather surprisingly, the Business Innovation and Skills minister, Ed Davey, announced proposals to require administrators to give 3 days notice to creditors where they intend to sell a significant proportion of the assets of a company or its business to a connected party in circumstances where there has been no open marketing of the assets. 
Mr Davey said that administrators would in future need to include the information required in compliance with SIP16 in their administration proposals which are lodged at Companies House, making the information available to business as a whole, including credit reference agencies. Administrators would also need to confirm that the sale price represents the best value for the creditors.

Mr Davey suggested that: "this will enable creditors to express concerns, which the administrator would need to consider or, where the circumstances justify it, apply to the court to prevent the sale from taking place".

Mr Davey’s proposals although only relating to pre-pack sales to connected persons have been roundly attacked by the insolvency profession who claimed that the a three day delay would threaten the continuity of the business which was the purpose of the pre-pack in the first place and also would not give creditors sufficient time to come up with an alternative survival plan.
As a result of the protests the Insolvency Service has now revised its draft guidelines for the new legislation which it has sent to its lawyers. Instead of announcing the changes in the autumn, as planned, the new rules are unlikely to be implemented before April 2012. The delay will allow for further consultation and has been welcomed by the insolvency profession

In the meantime the pre-pack debate continues but there is much work to be done before there is this procedure is accepted by the public.
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